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Welcome to the Winter Edition of our InStep magazine, 
looking at all things topical in higher education. 
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Introduction 

Diane Gilhooley 
Partner, Head of Eversheds Sutherland’s UK 
and International Education Practice

dianegilhooley@eversheds-sutherland.com

T 
he months since our last issue seem 
to have been even busier than ever for 
HE. One topic that has provoked much 
comment is that of sexual harassment, 
which has attracted a number of 

headlines over recent months, both within and 
outside the sector. Dealing with allegations 
of sexual harassment can present significant 
challenges and in this issue we provide some 
guidance for institutions on this sensitive issue. 

The date of the UK’s exit from the EU is coming ever 
nearer. The implications of Brexit for higher education 
institutions are immense and, in many cases, the position 
is not a great deal clearer than it was in the immediate 
aftermath of the vote which took place on 23 June 2016. 
One of the key areas for institutions is the impact of Brexit 
on its current EEA staff and the ability to attract and recruit 
EEA nationals in the future. Experts from our Education 
Immigration team provide an update on the current 
position in relation to citizens’ rights. 

In the last edition, we looked at the considerations arising 
from the potential misuse of student accommodation. 

We follow that up with an article from members of our 
Education Litigation and Real Estate teams on the issues 
you need to be aware of where your institution is looking 
to recover possession of student accommodation.

The Prevent duty remains a high profile area for higher 
education institutions. In this issue, we focus on the 
obligations placed on institutions by the duty and in 
particular, the circumstances in which institutions should 
be reporting concerns they have, who the report should 
be made to and the mechanism for making such a report.

Finally, I mentioned in our Spring edition that Eversheds 
had combined with the US law firm, Sutherland Asbill 
& Brennan (with six offices across the US) to create 
Eversheds Sutherland. I am delighted that in this issue 
there is an interview with my colleague Rocco Testani, 
Head of the Firm’s US education practice, on some of the 
key issues affecting education in the States.

I hope you find the magazine interesting and useful. As 
always, we value your comments and suggestions for 
topics to be covered in future issues.

Diane
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Dakota in such matters, and have served as a consultant 
to many other states on school funding issues.

Besides myself, Stacey Mohr and Lee Peifer are the 
primary lawyers who work in the practice, with support 
from a number of associates. 

What are the key issues facing the education 
sector in the US at the moment and how do you 
see these developing over the next 4-5 years?
At both the K-12 level and at the higher education level, 
disputes about funding and adequacy of budgets will 
continue to be front and center. K-12 level is a term 
that refers to all primary and secondary education, from 
Kindergarten prior to the first year (or 1st grade) of formal 
schooling, through secondary graduation (12th Grade), 
roughly from ages 6-18 years old. 

There are many reasons why funding will continue to be 
crucial, including the ever-increasing costs of employee 
benefits, pensions, and the greater emphasis on student 
performance and other outcomes. In addition, State 
budgets continue to be burdened with increasing costs 
for healthcare which make it more difficult for policy 
makers to dedicate additional funding for schools. 

Aside from funding issues, we think technology and 
alternative methods of delivering academic content,  
such as virtual schools and on-line education, will 
continue to disrupt the education sector, just as it has 
done for other industries. 

What impact do you think the Trump 
administration will have on your education 
clients? 
In general, we expect to see greater emphasis on school 
choice and competition in the K-12 sector and a step-
back on regulation of higher education, including of for-
profit colleges and other school programs. 

Rocco, you lead the US Education sector team 
within Eversheds Sutherland. Can you tell us a bit 
about the team and how important the education 
sector is in the States? 
Our education practice grew out of the firm’s decades-
long representation of the Fulton County, Georgia public 
school system. The first leader of the practice was Elbert 
Tuttle, who was later appointed by President Eisenhower 
to the Fifth Circuit Court of Appeals. Judge Tuttle went 
on to become a leader on that court in enforcing the 
integration of public schools throughout the South. The 
federal appellate courthouse in Atlanta is named after 
Judge Tuttle. 

For many years, the education practice primarily involved 
serving as outside general counsel to Atlanta-area public 
school systems. As such, the firm handled a variety of 
employment, real estate, bond financings, and litigation 
matters. In the late 1980s and 1990s, the practice became 
national in scope as the firm was hired to represent school 
systems and several States in school desegregation cases. 
This included work for the States of Missouri, California, 
New York, and Michigan, and school districts throughout 
the South and many other parts of the U.S. In connection 
with these matters, we handled several high-profile 
and lengthy trials, and worked with the leading national 
experts in the field of economics, statistics, geography, 
public finance and education. 

In more recent years, our focus has been on representing 
States and executive officials in lawsuits challenging the 
adequacy and equity of school funding systems. These 
are complex and expert-intensive cases based on State 
constitutional law and can take years to litigate. These 
cases are extremely important to our clients because 
education funding is almost always the largest component 
of any State’s budget. An adverse decision in one of these 
cases can lead to years of litigation and court-imposed 
tax increases. We have represented the States of Florida, 
Georgia, New York, Minnesota, Missouri, and North 

An interview 
with…
Rocco Testani, Head of Eversheds 
Sutherland’s US Education Practice 

InStep / Higher Education



7

The issue of sexual harassment is very topical 
at the moment. Is this a big issue in the US 
education sector as well?
As we have seen in recent reporting, sexual harassment 
regrettably exists in many sectors and the education 
sector is no exception. In the US college and university 
context, there are employment law and student aspects to 
the issue, as there are in the UK. 

Some of our readers may have heard of Title 
IX. What is this and how is it relevant to sexual 
harassment?
Title IX is a 1970s-era federal law that prohibits gender 
discrimination in public education. For many years, the 
law was best known for promoting equality in athletic 
offerings for men and women in high school and college. 
More recently, Title IX has been applied to cases of sexual 
assault and abuse on college and university campuses. 
The Obama administration made the issue a priority after 
several high profile cases, requiring schools to institute 
procedures to promptly address claims of sexual assault 
and abuse, including disciplining or expelling students 
accused of such conduct. The Trump administration 
is in the process of reviewing the rules and guidance 
concerning these matters, with particular focus on due 
process considerations.

Freedom of speech is another difficult area in 
academia – is it an important issue in the States 
as well?
Yes, the First Amendment applies to public education 
institutions and prohibits interference with free speech 

rights. An important issue that has arisen recently is what 
obligation colleges and universities have to accommodate 
controversial or highly provocative speakers when such 
presentations may result in protests or other disruptions. 
For example, can the institution prohibit student groups 
from bringing such speakers to campus or require that 
they pay for security costs, which could effectively prevent 
groups from hosting any speech that might offend others? 
In general, if a public (i.e., state-sponsored) college or 
university allows groups to host speakers, they cannot 
make decisions on the basis of the content of the speech, 
and there would be some obligation on the part of the 
institution to protect the invited speaker and to allow his 
or her viewpoint, even if it resulted in added security costs. 
However, this continues to be a difficult and contentious 
issue on college and university campuses.

Tell our readers one thing about American 
education which might surprise them. 
American K-12 education is highly de-centralized. The 
vast majority of funding comes from States and local 
boards of education, which are generally elected. The 
federal government only contributes about 10% of the 
total funding for K-12 education. States adopt their own 
academic standards and local schools and school districts 
decide upon the curriculum and a broad set of school 
offerings. One of the key issues we have addressed in our 
education litigation practice is the relationship between 
school spending and student performance. In general, we 
have found that how money is spent is far more important 
than how much is spent. 

Rocco Testani, thank you very much.

InStep / Higher Education
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Dealing with allegations 
of sexual harassment

T
he issue of sexual harassment and 
misconduct continues to be high profile 
with widespread local, national and 
international coverage across multiple 
sectors and jurisdictions. This has 

included discussion of the issue in the UK higher 
education sector.

In the student context Universities UK published, in 
October 2016, the report of its taskforce examining 
violence against women, harassment and hate crime 
affecting university students together with updated 
guidance for higher education institutions on how to 
handle alleged student misconduct which may also 
constitute a criminal offence. This guidance focusses 
on student allegations against other students but issues 
may also arise in the staff context (both between staff 
members and between staff and students). 

In July 2017, UUK published a directory of 30 case studies 
demonstrating how universities had responded to the 
October 2016 report.  The case studies have been ordered 
by 8 different themes and each one includes three “top 
tips” for other institutions.

Then on 4 December 2017 the Equality and Human Rights 
Commission announced that it had written to the Chairs 
of the FTSE 100 and other leading employers, including 
universities, asking them to supply evidence by 19 January 
2018 of what safeguards they have in place to prevent 
sexual harassment, what steps they have taken to ensure 
all employees are able to report instances of harassment 
without fear of retribution and how they plan to prevent 
harassment in the future.

The term “harassment” has a specific definition in the 
Equality Act 2010. It includes “unwanted conduct of a 
sexual nature” which “has the purpose or effect of violating 
[the individual’s] dignity, or creating an intimidating, hostile, 
degrading, humiliating or offensive environment” for that 
individual.  This could capture a range of different types of 
conduct, including less overt forms of harassment, such as 
banter, comments and jokes. (We will use the term sexual 
harassment for the remainder of this article to encompass 
all allegations made of behaviour which could be regarded 
as acts of misconduct related to sex or of a sexual nature, 
including assault).

Individual institutions will each have their own policies and 
procedures on sexual harassment which will need to be 
communicated to staff and students. These policies and 
procedures should address how allegations of harassment 
will be managed. Institutions will also owe a duty of care 
and other legal duties to both the complainant and the 
individual against who the allegations are made. It is 
therefore important that both parties are treated fairly 
from the outset and issues in relation to both handled 
carefully. Institutions will also need to consider putting 
appropriate supportive measures in place for both parties. 

In this article, we will consider the terms of such policies 
and procedures and some of the key legal and practical 
issues that institutions should consider when faced with 
a complaint of sexual harassment. However, whilst it is 
essential that institutions have appropriate policies and 
procedures, they will only be effective in addressing issues 
of sexual harassment if they operate in an environment 
where staff and students feel able to raise concerns and 
where there is an institutional willingness to act on any 
issues identified. How to establish and maintain such an 
environment remains an important issue and one that 
continues to be the subject of much discussion and debate. 

Policies and Procedures
Consideration will need to be given at an early stage 
as to which of the institution’s policies and procedures 
will be engaged. Institutions should review the policies 
and procedures they have in place to ensure that they 
are adequate and fit for purpose (including that they 
are appropriate for dealing with allegations of a sexual/
sensitive nature) – and also how staff and student 
processes align. This is because allegations of sexual 
harassment could be made by one student against 
another, a student against a member of staff, a member of 
staff against another member of staff or by a member of 
staff against a student.  

Complaints may be brought under a specific bullying 
and harassment or dignity at work and study policy (if 
the institution has one) or under the institution’s staff 
grievance or student complaints procedure (although 
complaints procedures are not always drafted in terms 
which anticipate the handling of a complaint of this 
nature).  Students and staff should also be given a safe 
place to disclose allegations to staff who can offer 
immediate practical assistance and signposting to 



 – whilst internal procedures will often provide for 
informal resolution as an option (and indeed may be 
encouraged in certain circumstances) this may of 
course be completely inappropriate where allegations 
are made of sexual harassment (particularly serious 
allegations). If there is a role for informal resolution, 
however, following any allegations of sexual 
harassment, then this process should be facilitated 
by the institution rather than merely allowing the two 
parties to try and resolve matters on their own

Reports to the police
There will be occasions where an allegation amounts to 
the potential commission of a criminal offence and is 
reported to the police (as well as being raised with the 
institution). In those circumstances, the institution must, at 
the outset, liaise with the police to identify whether they 
have any objections to the institution undertaking its own 
investigation into the matter complaint whilst any criminal 
investigation or proceedings are ongoing (which may 
the case where, for example, the police consider that an 
internal investigation has a substantial risk of prejudicing 
their investigation).  The institution will then need to decide 
what to do (which may include staying internal proceedings 
whilst the criminal investigation proceeds) and keep this 
decision under review as circumstances may change.

It is important that the institution is not seen to discourage 
an individual from raising allegations with the police, if 
they wish to do so. However, it is up to the individual 
whether they wish to complain to the police. Institutions 
will need to consider the position very carefully if the 
individual does not wish to report the matter to the police 
but the institution believes that this should be done, 
and it will need to be clear on why it thinks a report is 
necessary and disclosure to the police is lawful without 
the individual’s consent. Any institution considering 
reporting matters to the police without the consent of the 
complainant should first take legal advice.

Where an individual is uncertain about whether they wish 
to report the matter to the police the institution may wish 
(in addition to the support it needs to provide) to consider 
referring the individual elsewhere for appropriate advice.  
Other sources of support may include local rape crisis 
centres and trade unions.

Suspension
Whether the matter is being investigated from the outset 
by the police or by the institution (or both) the issue of 
precautionary suspension of the member of staff/student 
against whom the allegations have been made is likely to 
be a relevant consideration.  

In looking at this question the institution will need to 
consider and apply its own relevant procedures, whether 
in relation students or members of staff.  These procedures 

medical and other support. The institution will also need 
to consider whether the allegations are investigated 
under those complaints procedures or under the staff 
disciplinary procedure (where the allegation is against a 
member of staff) or under the student code of discipline 
or fitness to practice procedure (where the allegation is 
against a student). 

Although there will be a different set of procedures 
applying to staff and to students there are some common 
themes which institutions need to bear in mind, as follows:

 – there should be a code of conduct which clearly sets 
out the standards of behaviour required from both 
members of staff and from students.  Whilst such 
documents cannot cover all eventualities they should 
set out examples of unacceptable behaviour and an 
indication of potential sanctions  

 – it is important that both staff and students know that 
behaviour can be unacceptable even where it takes 
place outside normal working/studying time and off 
site (online harassment is an ever increasing area of 
concern). Account will need to be taken of any staff/
student relationship policies and issues of breach of 
trust where the student is under 18

 – it is important to make clear that allegations of sexual 
harassment will be taken seriously

 – policies and procedures should be well publicised, 
communicated to staff and students at the outset of 
their relationship with the institution and reviewed 
on a regular basis, with student union involvement.  
There should be a communication exercise when the 
policies and procedures are updated and, in any event, 
a regular reminder of their importance

 – there should be clear guidance as to what the member 
of staff or student should do if they believe that they 
have been subjected to inappropriate behaviour, who 
they should approach and where they can find more 
information and support.  It is important that anyone 
who is identified as a contact in such a situation has 
received appropriate training

 – there should be a point of contact for both the 
complainant and the person who the complaint is 
made against. These points of contact need to be 
different members of staff

 – institutions should consider whether they merely 
have an overarching policy dealing with bullying and 
harassment issues or a specific policy that deals with 
sexual harassment allegations

 – it is crucial that there is appropriate commitment 
from the senior leadership team within the institution 
and the governing body will have a crucial role to 
play in overseeing the adequacy of policies and their 
appropriate implementation

InStep / Higher Education
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are likely to set out the level of seniority at which a 
decision to suspend needs to be taken and the basis on 
which a decision may be taken.  Further, whilst suspension 
should be presented as a neutral act, recent employment 
case law makes it clear that a decision to suspend 
can have legal consequences (including constituting 
a potential breach of the implied term of trust and 
confidence in an employment relationship). Any decision 
to suspend must therefore only be taken after a careful 
consideration of the circumstances of each individual 
case and must not be imposed as an automatic ‘knee-jerk’ 
response to any allegation of serious misconduct.  

Similarly, if the allegations are made against a student, 
the institution will have to carefully consider whether 
this is appropriate in all the circumstances, including the 
potential impact of the suspension on the student. For 
example, if a student is suspended from their studies 
then this may well affect their ability to successfully 
complete their course within the normal or permitted 
time, especially if there is potentially a lengthy suspension 
due to an ongoing police investigation. The institution will 
need to rely on a power to suspend, lawfully implemented, 
and consider mitigating any negative implications for 
the student. Concerns of unlawful eviction can arise in 
suspending a student from accommodation and this is 
likely to be a particular concern if the alleged victim and 
perpetrator are both in halls.  Issues may also arise where 
the student is on a placement and the institution may 
need to consider what rights it has to suspend the student 
temporarily from the placement.  

Before making any decision, the institution will need to 
consider whether alternatives to suspension may be more 
appropriate and whether there is power under the relevant 
procedures to impose such restrictions.  This may include 
imposing restrictions upon the ability of the member of 
staff/student to come into contact with the complainant.

It is important that any period of suspension is kept 
under regular review. It may also be necessary to allow 
individuals to appeal against the decision, if this is 
provided for in the relevant procedure.

Investigation of the complaint
Where the institution intends to carry out an investigation 
of a complaint under its procedures (and subject to 
liaising with the police in advance where there is also a 
separate criminal complaint), it will first need to carefully 
consider who should carry out this investigation and 
under what process. It is crucial that the investigator has 
the necessary skills to investigate allegations of sexual 
harassment and has been appropriately trained in this 
area. Institutions may, in appropriate circumstances, wish 
to consider the appointment of an external investigator.

Investigations should be thorough and involve the 
collation and consideration of all relevant evidence.  This 
will typically involve reviewing relevant documents and 
interviewing appropriate witnesses. Where a matter has 
also been the subject of a prior police or other external 
(e.g. trade union) investigation, the institution should not 
rely solely on the findings of that investigation but should 
undertake its own reasonable enquiries and reach its own 
findings of fact.

Care must be taken to ensure that confidentiality is 
maintained in the course of any investigation and that 
the rights of data subjects are observed. For example, 
any witnesses who give evidence should be clear about 
how any of their personal data shared in the course of 
the investigation is to be used. Careful consideration 
must also be given to the creation and disclosure of 
any documents, particularly those containing sensitive 
personal data. 

Taking appropriate action
Where an internal investigation leads to a disciplinary 
process the institution will need to continue to provide 
support to both parties. It must also ensure that, in 
accordance with natural justice and fairness, the individual 
who has been complained about understands in detail the 
nature of the allegation(s) and has a full opportunity to 
respond to the allegation before a decision is taken.

The institution will then need to make a decision as to 
whether the alleged misconduct took place and, if so, the 
appropriate steps to take as a result. This could include, in 
the case of a member of staff, dismissal and, in the case 
of a student, expulsion from the institution (termination 
of the student contract). Again a right of appeal should 
be provided and, if the complaint has been made by a 
student, institutions must remember to give an outcome 
to the student complainant.

If the outcome is not the termination of a staff/student 
relationship then the institution will also need to consider 
any future interactions between the two parties and how 
matters should be dealt with moving forwards.

In deciding whether to uphold a complaint and, if so, 
whether to take action against an individual accused, the 
institution will often be faced with conflicting views as to 
whether the alleged conduct occurred at all or as alleged 
and the context in which any such activity took place.  
Where there is dispute between the two parties then there 
may or may not be any other witnesses (although that 
needs to be considered). However, there may be other 
evidence such as emails, phone records or CCTV footage.  
In this context it is also important to consider how the 
disciplinary charges have been formulated.

InStep / Higher Education
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convicted of a criminal offence. In these circumstances, 
the institution will still need to conduct an appropriate 
investigation, in accordance with its own procedures, 
before deciding on an appropriate outcome.  

The above is an outline only of the key considerations 
for institutions faced with these difficult issues.  For 
more information or support please contact:

In determining whether any allegations should be 
upheld, the legal test for the institution is whether it is 
reasonable for the institution to believe, on the balance 
of probabilities, that the alleged conduct occurred.  In 
the employment context, this is known as the “Burchell” 
test and requires the employer to demonstrate: 1) that it 
had a genuine belief in the employee’s guilt; 2) that it had 
reasonable grounds for that belief; and 3) that at the time 
it held that belief, the employer had carried out as much 
investigation as was reasonable in the circumstances.  
If the institution concludes that there was misconduct 
then it must go on to consider what, if any, appropriate 
sanction should be applied.

Finally, where there has been a separate police complaint 
and subsequent criminal proceedings, it is important to 
note that the mere fact of an acquittal at criminal trial 
does not necessarily mean that it would be inappropriate 
for the institution to impose a sanction on the member 
of staff/student who has been acquitted, following its 
own investigations. This is because, in making its decision 
on appropriate actions under its internal procedures, the 
institution will be taking its own actions in accordance 
with its own processes and is not, in so doing, subject to 
the higher legal burden of proof that applies in criminal 
proceedings. Conversely, it does not automatically follow 
that an individual may be subject to internal action or 
sanctions solely on the grounds that they have been 
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Brexit and Immigration 

A 
famous nineteenth century American 
author once quipped that many people 
complain about the weather but no-
one ever seems to do anything about it. 
Higher education professionals could 

be forgiven for feeling the same way about the 
Brexit negotiations. It has appeared clear for some 
time that Brexit will cause fundamental change to 
several aspects of the operation of HEIs in the UK 
but unclear what they will be or when they will 
take effect. 

Citizens’ rights is one of the highest profile issues arising 
from Brexit. Many employees holding citizenship of 
European Union countries have been understandably 
concerned that, as a result of the vote to leave the EU, their 
right to live and work in the UK may be substantially limited. 
This is clearly an important issue for higher education 
institutions with the recent UCEA/HEFCE Higher Education 
Workforce Survey 2017 concluding that 16.7% of the HE 
academic workforce are from EU countries. 

Media commentary on the subject can be more of a 
hindrance than a help as fact, speculation and opinion 
merges into noise for many of those most impacted by 
the changes. However, as a result of recent negotiations 
between the UK Government and the EU, culminating in 
the announcement on 8 December 2017 that sufficient 
progress has been made in the first phase of Brexit 
negotiations (including on citizens’ rights) to move to the 
next stage, some clarity on the implications of Brexit on 
the topic of citizens’ rights has been provided. 

It is important to note, however, that any agreement 
will not be binding until legislation has been passed. 
In this regard the joint report issued by the EU and UK 
Government negotiators on 8 December 2017 states 
that the UK Government will bring forward a Bill, the 

Withdrawal Agreement and Implementation Bill, which 
will make express reference to the agreement reached 
and will fully incorporate the citizens’ rights part into UK 
law. Once this Bill has been adopted, the provisions of the 
citizens’ rights part will have effect in primary legislation 
and will prevail over inconsistent or incompatible 
legislation, unless Parliament expressly repeals this Act 
in future. The Withdrawal Agreement will also be binding 
upon the institutions of the EU and on its Member States. 

The joint report also states that it has been agreed by 
the UK Government on the condition of an overall 
agreement under Article 50 on the UK’s withdrawal, taking 
into account the framework for the future relationship, 
including an agreement as early as possible in 2018 on 
transitional arrangements. 

What has been going on?
The Government announced its proposals regarding the 
immigration rights of European Union citizens living in 
the UK in June 2017. The Government expects that the 
position of nationals of Norway, Iceland, Liechtenstein 
and Switzerland, who currently enjoy the rights of free 
movement despite not being in the EU, will be the 
same as for EU nationals, although that will depend 
on negotiations with those countries. Nevertheless for 
the rest of this article we will the term “EU citizens“ to 
encompass these nationals as well. 

Under the proposals the Government suggested a period 
of two years post-Brexit during which EU citizens (other 
than Irish citizens who will not need to apply for the new 
status) who have been resident in the UK for 5 years must 
apply for “settled status”. Those who will not have been 
resident for 5 years at the end of this 2 year period will 
have to apply for “temporary residence” until they have 
reached the 5 year threshold and can then apply for 
settled status.

Some clarity at last on citizens’ rights
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The need for some applicants to hold comprehensive 
sickness insurance, which is currently necessary 
for permanent residence applications, will not be a 
requirement of settled status. The whole process is to  
be streamlined to make it as easy as possible for the  
over 3 million EU citizens currently in the UK to make  
the applications. 

In July 2017 the Government commissioned the Migration 
Advisory Commission (MAC) to advise it on the economic 
and social impacts of the UK’s exit from the EU and how 
the UK’s immigration system should be aligned with a 
modern industrial strategy. The MAC’s call for evidence 
closed on 27 October 2017. 

The European Commission also published its own 
proposals in June 2017. The Commission proposed that 
EU citizenship rights should continue for UK citizens in 
the EU, with no reference to a point at which these expire. 
The enforcement of such rights and the importance of 
EU law and the Court of Justice of the European Union in 
determining this has been a key difference between the 
Commission and the UK Government. The Commission 
proposed that UK citizens acquiring a right of residence 
in an EU state should be limited to exercising rights within 
that country, not across all member states; while the UK 
Government sought to obtain the latter. 

A Government document was leaked to The Guardian 
newspaper on 6 September 2017 which set out how 
the immigration system may change as a consequence 
of Brexit. This stated that the initial focus is to be on 
making sure those who arrived before the cut-off date 
can apply for settled status. Law which gives effect to 
EU free movement provisions will be repealed in the 
second phase and replaced with an Immigration Bill, 
which will subject EU citizens to immigration control. 
Several options in the future system are supposedly under 
consideration regarding permission to work which might 
include requiring EU citizens to have job offers in advance, 
restrictions on specific occupations, ending the option 
of settlement and bringing dependants and a cap on the 
number of low-skilled workers admitted.

On 7 November 2017 the Government published a little 
more detail on its thinking in the document “technical 
note: citizens’ rights – administrative procedures in the 
UK”. This confirmed that for those EU citizens who are 
lawfully resident in the UK before a specified date (likely 
to be the date the UK leaves the EU) there will be a period 
of “around two years” after exit to make an application 
for settled status. The Government says it is designing 
a streamlined, user-friendly, digital application process 
which will draw on existing data (eg employment records 
held by HMRC) to verify residence as a worker. The fee 
for applying for settled status will not exceed the cost of a 
British passport (currently £72.50). 

The document also states that for those who have a valid 
permanent residence document there will be a simplified 
process to exchange this for as settled status document, 
subject to ID verification and submission of a photograph, 
a security check and confirmation of ongoing residence. 
There will also be a reduced fee for these individuals. 

Then on 8 December 2017, the negotiators of the EU 
and the UK Government issued a joint report stating that 
both parties had reached agreement in principle on the 
three areas under consideration in the first phase of the 
negotiations, including that of protecting the rights of EU 
citizens in the UK and UK citizens in the EU.

For EU citizens who work, or want to work, in the UK the 
key aspects of this agreement, as summarised by the UK 
Government, are very similar to the previous proposals it 
has made and are as follows: 

 – EU citizens who arrive in the UK by 29 March 2019 
and have been continuously and lawfully living in the 
UK for 5 years by that date will be able to apply to stay 
indefinitely by obtaining settled status 

 – EU citizens who arrive in the UK by 29 March 2019, but 
will not have been lawfully living in the UK for 5 years 
when the UK leaves the EU, will be able to apply to stay 
until they have reached the 5-year threshold. They can 
then also apply for settled status

 – family members who are living with, or join, EU citizens 
in the UK by 29 March 2019 will also be able to apply 
for settled status after 5 years in the UK

 – close family members (spouses, civil partners 
and unmarried partners, dependent children 
and grandchildren, and dependent parents and 
grandparents) will be able to join EU citizens after exit, 
where the relationship existed on 29 March 2019 and 
continues to exist when they wish to come to the UK

 – EU citizens who arrive after 29 March 2019 can work 
for a period of time – likely to be around 2 years from 
exit date. The immigration rules relating to these 
individuals, once the 2 year period has elapsed, have 
yet to be determined

As far as UK citizens working in the EU are concerned, 
the joint report states that the overall objective of the 
Withdrawal Agreement, with respect to citizens’ rights, is 
to provide reciprocal protection for EU and UK citizens, to 
enable the effective exercise of rights derived from EU law 
and based on past life choices, where those citizens have 
exercised free movement rights by the specified date. In 
its updated guidance the Government has stated that UK 
nationals, as well as their family members covered by the 
agreement reached on 8 December 2017, who are lawfully 
residing in an EU27 Member State by 29 March 2019, will 
be able to continue to reside in that Member State.
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How will universities handle “hard cases” arising from 
the new rules in a fair and non-discriminatory manner? 
There is some risk that employees at universities arriving 
after 29 March 2019 may ultimately lose their right to 
work in the UK at some point after Brexit. The concept 
of an employee holding permission to work in the UK, 
but subsequently losing it, is relatively uncommon in 
higher education. It will be necessary for the university to 
determine carefully what is to happen regarding the future 
employment of the relevant individual. 

What will be the provisions regarding “right to work” 
checks for EU citizen employees after the UK leaves the 
EU in 2019? There is a precedent in the UK of a similar 
registration programmes to settled status, the Worker 
Registration Scheme which existed between 2004 and 
2011. Many applicants did not register or suffered delays 
or mistakes by UK Visas and Immigration in processing 
the applications. Should this happen again, HR teams will 
have difficult decisions as to whether individuals have 
the right to work in the UK or not. The risk and quantum 
of a penalty are now significantly greater to employers 
for non-compliance with right to work provisions than 
they were in 2011. Early clarification within the relevant 
guidance as to precisely what an employer is expected to 
do when staff do not hold a settled status document will 
be needed. 

Finally, how will British universities continue to compete 
in the “war for talent” with those in the EU and further 
afield when seeking to attract or retain EU staff? If the 
perception of the immigration policies of a country is at 
least as important as the reality, as we have found, it may 
prove more difficult than previously to persuade highly-
regarded academic staff to relocate to or stay in the UK if 
the country itself is perceived as insular. 

Monitoring the progress of further developments on 
citizens’ rights is of course important, but there may be a 
need to address immigration risk issues before this is clear. 
We would suggest considering the four actions above is 
likely to be a practical way to universities to be ready for 
the eventual outcome. Like the weather, we may not be 
able to change the outcome of Brexit, but can at least be 
prepared for its effects!

For more information please contact:

What can universities do now?
Whilst some clarity has now emerged it still seems likely 
that there will be a restriction on free movement to the 
UK by European Union citizens following the UK’s exit. 
There are several practical steps which HR teams can take 
in order to deal with the current position: 

Establishing which employees are EU citizens. Our 
experience to date is that this has not proved to be 
as straightforward as it seems to be. The citizenship 
of employees is often not captured on HR systems 
as reportable information; since they have held an 
unrestricted right to work in the UK for many years,  
there simply has been no need for that before. HR 
teams should ensure they know whom their EU citizen 
employees are. Being aware of those UK citizen workers 
who currently undertake work in other EU countries 
would also be helpful.

Assess how the university may operate within new 
immigration restrictions. Any restriction on the right 
to employ the best available staff may be regrettable 
for a university, but some areas of operation are likely 
to be impacted by this more than others. By reviewing 
the occupations and departments in which EU staff are 
employed, it should be possible to identify any business-
critical roles or hard-to-recruit areas. We would suggest 
there should be some consideration at this stage of a 
contingency plan should these staff decide to leave the 
UK as a consequence of Brexit. 

Consider the support employees need to enable them 
to stay. The Eversheds Sutherland immigration team has 
conducted meetings within universities since last years’ 
referendum and note that EU citizens are genuinely 
worried as to their future prospects of remaining in 
the UK. Whilst some comfort may now have been 
provided, being proactive in explaining or supporting 
applications for permanent UK residence could help to 
dispel misconceptions of this process. It is notable that 
around 30% of applications for confirmation of the right 
to permanent residence are refused. We would suggest 
universities consider whether to offer guidance or access 
to external advice on residency and citizenship. 

Plan messaging to employees about the implications of 
Brexit. This issue has an extremely high media profile, 
with new commentary on immigration and Brexit every 
day. Have you recently communicated messages of 
reassurance to employees? Ensuring they can access 
further information and voice their concerns is an 
important way institutions can show their support. 
Considering whether to make resources available, such as 
a Frequently Asked Questions list and ongoing advice. 

Future challenges for universities
Whilst the position for EU citizens who want to come to 
work in the UK after 29 March 2019 remains unclear, we 
can anticipate the likelihood of future restriction on free 
movement and apply principles relating to immigration 
compliance risk to this. Several potential challenges can 
be anticipated. 
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Recovering 
possession of student 
accommodation

I
n our summer edition of InStep we looked 
at some of the issues which arise if students 
misuse their accommodation or misbehave 
on campus. We also highlighted matters 
which institutions will need to consider if they 

are contemplating enforcement action against 
students for their misbehaviour.

But what happens if things become more serious and 
it is necessary to consider removing the student from 
their accommodation? It’s not something which any 
institution considers lightly but sometimes it’s necessary 
- either because of the seriousness of the student’s 
misdemeanour or for their safety and/or the safety of 
others. How can an institution ensure that it has the ability 
to step in and remove the student? What are the options 
and what considerations come into play for each?

Keep your options open
Most student accommodation contracts will be for a 
fixed period of an academic year - or sometimes termly. 
Institutions will want to have the option to recover 
possession of a student room sooner though if a serious 
problem arises. The starting point for determining the 
circumstances in which an institution can remove a 
student from his or her room will be the terms of the 
student accommodation contract. If the contract is not 
sufficiently broadly drafted to give the institution the right 
to recover possession from the student then it will not 
be lawful to do so. Therefore when drafting the contract 
terms, institutions should give consideration to what 
options it might then want to consider when removing 
students and when they may wish to remove him or her.

There should always be an option to recover possession 
permanently in circumstances of serious breach. But 
could there be circumstances in which an institution may 
wish to have the right to temporarily suspend a student 
from his or her accommodation whilst it investigates a 
disciplinary or misconduct issue? 

In other circumstances straightforward relocation may 
be the answer - and indeed it is a useful right to have 
in circumstances entirely unconnected with student 
behaviour. For instance to facilitate redevelopment or 
repair works. 

All of these rights must be expressly drafted into the 
accommodation contract though if the institution is 
to have flexibility in the way it responds to a particular 
incident or situation. The agreement which the student 
signs must be clear and transparent about which clauses 
will, if breached, trigger the right to remove or relocate. 

Finally, the institution ought to give some thought to how 
quickly it might want to recover possession. Usually a 28 
day period is acceptable - and as we will explain, in some 
circumstances, it will be a legal requirement. In certain 
situations though an institution will have some flexibility to 
specify a short period. If it is the case that it wishes to give 
a very much shorter period of notice in an emergency 
then what does it regard as “emergency” circumstances? 

Inevitably some of the thinking will involve crystal ball 
gazing. But giving early thought to the range of options 
which might be appropriate and then ensuring that the 
accommodation contract is drafted to cater for those 
possibilities is important if the institution is to have flexible 
options should difficult circumstances arise.

Is it really all about the accommodation contract?
We have said that the accommodation contact is the 
starting point for understanding the options for recovering 
possession. However, any action to enforce a student 
accommodation contract is also subject to consumer 
law. This is another reason why the rights to terminate the 
agreement must be clearly drafted and any enforcement 
action is transparent and proportionate. 

Aside from those issues though, there is one very 
significant consideration which will determine what action 
the institution must take to recover possession and within 
what timescales.
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The Protection from Eviction Act 1977 (“the Act”) imposes 
constraints upon the way in which owners of residential 
“dwellings” can recover possession. There are 2 particular 
provisions of the Act which will have implications 
for any institution wanting to remove a student from 
accommodation.

 – in any case involving a “dwelling” - of which a student’s 
room will be an example - that occupier cannot be 
removed without a court order. In other words, once 
the process of seeking removal has been completed, 
if the student does not go willingly, the institution will 
have to obtain a court order. It cannot take matters 
into its own hands via a security team or simply change 
the locks

 – in the case of fixed term tenancies, section 5 of the 
Act requires the occupier to be given 28 days’ notice 
including prescribed wording (advising the occupier 
of their rights). The same requirements apply to 
any arrangement which is not for a fixed term and 
simply rolls on by reference to the periods for which 
occupation fees are paid (i.e. either a periodic tenancy 
or periodic licence)

The important point from the perspective of HEIs though 
is that these requirements do not apply to fixed term 
licences. Providing that the student accommodation 
contract is for a fixed period and can be characterised 
as a licence therefore, the Act does not preclude the 
institution from giving a shorter notice period than 28 
days, should it wish to do so, and providing that right is 
specified in the accommodation agreement.

The critical issue will be whether what has been granted is 
a “tenancy” or a “licence”. As a matter of property law the 
key difference between the two is that a tenancy confers 
exclusive possession of property - to the exclusion not just 
of third parties but also the landlord himself. In contrast, a 
licence is simply a contract to use accommodation within 
parameters set out in the licence agreement and often in 
parallel with the landowner and/or others.

In the case of an institution therefore the sort of provisions 
which will support the conclusion that the arrangement is 
a licence not a lease would be:

 – consistent terminology of a “licence” “occupation” and 
“fees” not “tenancy”, “lease” or “rent”

 – rights to relocate a student

 – rights to require the student to move out during the 
vacation

 – rights for the institution’s staff to enter the room 
without notice

Whether a particular document can properly be 
characterised as a licence as opposed to a tenancy will 
need to be carefully thought through. It will depend not 
just on the wording of the contract but also what happens 
in practice on the ground. For instance what might be 
helpful would be for the institution to be able to point to 
specific circumstances in which students had in fact been 
asked to relocate either for reasons of misconduct or for 
reasons of broader campus management.

Fundamentally the question of “lease” or “licence” is an 
issue of substance not form. 
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What does this mean for managing student 
behaviour?
Providing the institution can demonstrate that what is in 
place is a fixed term licence it will not be constrained by 
the 28 day notice period prescribed by the Act. The key 
issue will simply be whether the accommodation contract 
itself provides options - whether temporary suspension, 
relocation or permanent removal - to address student 
misconduct more quickly. 

If the accommodation contract is in substance a tenancy 
however then 28 days notice in the prescribed form must 
be given since the risk of falling foul of the Act is that it 
carries a criminal sanction. 

Whether the student is occupying under a licence or a 
tenancy, court proceedings will be required to actually 
recover possession in they do not go willingly. In those 
circumstances the obvious concern will be the additional 
time which is involved in issuing court proceedings and 
waiting for a hearing of the possession claim. 

In acute circumstance, however, for instance where 
the student’s behaviour constitutes harassment, or 
intimidation, or in cases involving severe mental 
health problems, it should be possible to obtain an 
urgent injunction to remove the student from his/
her accommodation. In relevant circumstances, and 
particularly in the case of mental health problems, the 
institution will, however, also need to bear in mind its 
obligations under the Equality Act 2010. Providing eviction 
is a proportionate response to achieving a legitimate 
aim though, that legislation ought not to prevent the 
institution from taking swift action to address a serious 
problem by obtaining a court injunction. 

Conclusion 
Evicting a student from accommodation will always be 
a response of last resort. Having the ability to remove 
a student quickly can be important though if incidents 
of serious misbehaviour or significant issues of student 
wellbeing arise. At that point the options for a swift 
and flexible response will depend upon how well the 
accommodation contract has been drafted. Effective 
management of a sensitive situation will also depend 
upon understanding the options and exercising them with 
care and forethought for the consequences.

For more information please contact: 
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The Prevent Duty 
– What do Higher 
Education Institutions 
need to do?

S
ection 26(1) of the Counter-Terrorism 
and Security Act 2015 (“the Act”) imposes 
a duty on “specified authorities”, when 
exercising their functions, to have due 
regard to the need to prevent people from 

being drawn into terrorism (“the Prevent duty”).

“Terrorism” is defined in the Terrorism Act 2000 as an 
action (including endangering a person’s life, serious 
violence or damage to property), the use or threat 
of which is intended to influence the government or 
intimidate the public and is made with the intention of 
advancing a political, religious or ideological cause. 

Specified authorities include relevant higher education 
bodies in England, Wales and Scotland (the duty does 
not apply to Northern Ireland). For England and Wales 
this encompasses both institutions within the meaning 
of section 11 of the Higher Education Act 2004 and 
private higher education institutions not in receipt of 
public funding from HEFCE or HEFCW but with similar 
characteristics to those who do receive such funding, 
provided they have at least 250 students taking higher 
education courses. For Scotland the definition applies to 
higher education institutions within the meaning of the 
Further and Higher Education (Scotland) Act 2005. The 
Prevent duty has applied to relevant higher education 
bodies since 18 September 2015

Terrorist attacks during the last 12 months in London and 
Manchester, combined with the fact that the perpetrator 
of the Manchester bombing had been a student at a 
higher education institution (albeit not having attended for 
a number of months) has meant that the Government’s 
Prevent strategy, and the education sector’s role in that, is 
very much in the spotlight. 

In this article we highlight the obligations placed on 
higher education institutions by the Prevent duty and in 
particular the circumstances in which institutions should 
be reporting concerns that they have and the mechanism 
for making such a report, whether that be a referral to the 
Police, a Channel referral or a report to HEFCE/HEFCW. 

Guidance
On 12 March 2015 the Government issued Prevent duty 
guidance for specified authorities in England and Wales 
(“general guidance”) on how to comply with their duty 
under section 26 of the Act and this was revised on 16 
July 2015. Separate guidance for specified authorities in 
Scotland was issued, and then revised, on the same dates. 

In addition the Government also issued, on 12 March 
2015, sector specific guidance for higher education 
institutions in England and Wales and separate guidance 
for Scottish higher education institutions (“sector specific 
guidance”). In this guidance the Government states that 
young people make up a disproportionately high number 
of those arrested for terrorist-related offences, that some 
students may arrive at relevant higher education bodies 
already committed to terrorism while others may be 
radicalised while attending the institution due to activity 
on or off campus. 

The sector specific guidance for England and Wales 
sets out nine areas in which it expects institutions to 
be delivering, namely external speakers and events; 
partnership; risk assessment; action plan; staff training; 
welfare and pastoral care/chaplaincy support; IT policies; 
student unions and societies; and monitoring and 
enforcement. The sector specific guidance for Scotland 
is similar but contains the following seven areas, external 
speakers and events; leadership; implementation plan; 
staff training; safety online; welfare and pastoral care; and 
monitoring and enforcement.



Whether this guidance will in the future be amended, 
as a result of the new data protection legislation the 
Government will introduce from 25 May 2018, to comply 
with the provisions of the EU General Data Protection 
Regulation, remains to be seen.

To complicate matters further, higher education 
institutions have a statutory duty to ensure freedom of 
expression (indeed this is recognised in section 31 of the 
Act) and are public bodies for the purposes of the Equality 
Act 2010 and the Human Rights Act 1998. It is, therefore, 
important that in exercising the requirements imposed 
on them under the Prevent Duty, higher education 
institutions carefully consider the impact of their 
obligations under these pieces of legislation.

In particular, under the Public Sector Equality duty, higher 
education institutions need to have due regard to the 
need to eliminate discrimination, harassment, victimisation 
and other conduct prohibited by the Equality Act 2010; 
to advance the equality of opportunity between people 
who share a protected characteristic and those who do 
not and to foster good relations between people who 
share a protected characteristic and those who do not. 
This can sometimes be a difficult balancing act and the 
Equality and Human Rights Commission, in conjunction 
with the Equality Challenge Unit and Universities UK, has 
prepared guidance on “delivering the Prevent Duty in a 
proportionate and fair way – a guide for higher education 
providers in England on how to use equality and human 
rights law in the context of Prevent”. The guidance was 
published on 9 February 2017 and although it applies 
to England, the EHRC has stated that it is currently 
developing similar content for Scotland and Wales. 

Reporting to the police
Whilst in most cases where institutions believe there 
is a risk that individuals are at risk of being drawn 
into terrorism this will entail a referral to the Channel 
programme, institutions need to bear in mind that the 
general guidance makes it clear that there may be some 
circumstances where specified authorities, in the course of 
Prevent related work, identify someone who may already 
be engaged in illegal terrorist-related activity. In those 
circumstances such people must be referred to the Police. 

It also is worth remembering, in this context, that section 
38B of the Terrorism Act 2000 makes it a criminal 
offence to fail, without reasonable excuse, to disclose 
to the police any information which may be of material 
assistance in preventing the commission of an act of 
terrorism or apprehending, prosecuting or convicting a 
person concerned in the preparation or instigation of act 
of terrorism.

Channel Programme
The Channel programme is a key part of the 
Government’s Prevent strategy and was first piloted in 
2007 and rolled out across England and Wales in April 
2012. It is a programme which focuses on providing 

Both sets of sector specific guidance state that compliance 
with the Prevent duty requires that properly thought 
through procedures and policies are in place and that 
institutions will be well placed to comply with the 
Prevent duty if such procedures and policies match the 
expectations set out in the guidance. The guidance does, 
however, go on to state that it does not prescribe what 
appropriate decisions would be, as this is up to institutions 
to determine, having considered all the factors of the case.

When does an institution need to report?
A key issue for institutions is understanding the 
circumstances in which it may be necessary to report 
under the Prevent duty. The sector specific guidance 
states that appropriate members of staff should have an 
understanding of the factors that make people support 
terrorist ideologies or engage in terrorist-related activity 
and be given sufficient training to be able to recognise 
vulnerability to being drawn into terrorism and be 
aware of what action to take in response. The guidance 
specifically states that will include an understanding 
of when to make referrals to the Channel programme 
(see below) and where to get additional advice and 
support. The guidance states that it would also expect 
the institution to have robust procedures both internally 
and externally for sharing information about vulnerable 
individuals where appropriate to do so.

One of the difficult issues is the information which may 
need to be provided where an institution has concerns that 
one of its students is at risk of being drawn into terrorism. 
The general guidance states the Prevent programme 
must not involve any covert activity against people or 
communities but that specified authorities may need 
to share personal information to ensure, for example, 
that a person at risk of radicalisation is given appropriate 
support (for example on the Channel programme). The 
guidance states that information sharing must be assessed 
on a case by case basis. To ensure individual’s rights are 
fully protected, it is important that information sharing 
agreements are in place at a local level and that when 
considering sharing personal information the institution 
should take account of the fact that:

 – personal information should only be shared where it 
is strictly necessary to the intended outcome and is 
proportionate to it

 – wherever possible the consent of the person 
concerned should be obtained before sharing any 
information about them

 – the sharing of data by public sector bodies requires the 
existence of power to do so, in addition to satisfying 
the requirements of the Data Protection Act 1998 and 
the Human Rights Act 1998 

 – the institution should ensure it is aware of its own 
responsibilities under the Data Protection Act and 
any confidentiality obligations that exist where the 
information is being shared with non-public  
sector bodies
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support at an early stage to people identified as being 
vulnerable to being drawn into terrorism. The programme 
uses a multi-agency approach to protect vulnerable 
people by identifying individuals at risk; assessing the 
nature and extent of that risk; and developing the most 
appropriate support plan for the individuals concerned. 

The Act requires that local authorities ensure that a 
multi-agency panel (which may include representatives 
from the education sector) exists in their area, the local 
authority chairs that panel, the panel develops a support 
plan for individuals accepted as Channel cases, the panel 
considers alternative forms of support and all partners of 
the panel co-operate with the police and the panel in the 
carrying out of their functions.

The Government has produced statutory guidance for 
Channel members and partners of local panels and this 
states that when the initial referral is received the Channel 
Police Practitioner (“CPP”) (who is responsible for co-
ordinating Channel in their area) will assess whether or 
not the case is potentially appropriate for Channel. The 
institution that has referred the matter to Channel may be 
requested to provide information about an individual to the 
CPP during the information gathering stage and is likely to 
be invited to attend the meeting to discuss the case. 

The default position is that consent should be sought 
from the individual (or their parent/guardian) in relation to 
whom the referral is being made. It is recognised, however, 
that in some circumstances consent from the individual 
would not be sought at the early stage, for example where 
it relates to the health of the individual, law enforcement 
or protection of the public. Where consent has not 
been sought then the institution will need to consider 
whether an exemption to the various legislative provisions 
restricting information sharing applies and this will need to 
be made explicit in the referral.

Assuming the referral progresses past the initial referral 
stage, the panel considering the case has to collectively 
asses the risk and decide whether the person is vulnerable 
to being drawn into terrorism and, therefore, appropriate 
for Channel (in which case a package will be developed 
to support the needs of the individual); should be referred 
to a different support mechanism (such as support from 
health providers or social care services); or should exit  
the process. 

Monitoring compliance
The sector specific guidance for England and Wales said 
that the Secretary of State would appoint an appropriate 
body to assess higher education institutions compliance 
with the Prevent duty and HEFCE was appointed for 
England and HEFCW for Wales.

Scottish providers of higher education are monitored by 
both local multi-agency CONTEST (counter-terrorism 
strategy) groups and the national Prevent and CONTEST 
governance structures. The Higher Education Prevent 

Working Group, established by the Scottish University 
Secretaries in February 2015, has published a good 
practice guide for Scottish higher education institutions 
on complying with the Prevent duty.

HEFCE
In November 2015 HEFCE issued a policy document 
setting out how it would monitor compliance. This was 
updated on 20 September 2016, and again on 1 August 
2017 when it issued the updated “Framework for the 
monitoring of the Prevent duty in higher education in 
England”. From 1 April 2018, responsibility for monitoring 
the Prevent duty will transfer to the Office for Students. 
The revised framework has been developed in line with 
the OfS proposed approach to regulation and will be kept 
under review as the OfS evolves.

Under the framework, higher education institutions 
are required to submit an annual report to HEFCE. The 
deadline for submitting the first report was 1 December 
2016, 1 February 2017 or 3 April 2017, depending on the 
type of higher educational institution concerned. Moving 
forwards annual reports need be submitted by all HEFCE 
funded providers by 1 December each year and for 
alternative providers by 1 March each year. 

All annual reports should include:

 – a declaration from the governing body or proprietor 
that the institution has had due regard to the need 
to prevent people being drawn into terrorism, has 
provided to HEFCE all required information about its 
implementation of the Prevent duty and that it has 
reported to HEFCE in a timely way all serious issues 
related to the Prevent duty, or has, in the report 
attached, identified any that should have been made, 
with an explanation of why they were not submitted

 – evidence of ongoing engagement and active 
implementation of the Prevent duty including data and 
any supporting examples or narrative on: 

 – the number of staff who have received Prevent-
related training 

 – the number of high-risk events and external speaker 
requests escalated to the highest levels of approval 

 – any welfare concerns which were escalated 
internally to the point at which the institution’s 
Prevent lead became involved; led to external 
advice being sought from Prevent partners (such 
as further education and higher education Prevent 
coordinators, local authority Prevent leads or police 
Prevent teams); or were formally referred to Prevent 
partners (‘Channel referrals’) 

 – additional information required by HEFCE (at least 3 
months notice will be given of any additional areas to 
be covered within the annual report)
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as at 1 August 2017, 298 (95%) of the provers had satisfied 
HEFCE that they were demonstrating due regard to 
the Prevent duty and further evidence was still needed 
from 15 (5%). No providers had been assessed as not 
demonstrating due regard to the duty. 

In order to be assessed as having due regard to the duty, 
providers have to demonstrate that they have appropriate 
policies and processes in place in response to the Prevent 
statutory guidance and they are in practice following the 
policies and processes.

Also in August 2017 HEFCE published guidance for 
Prevent annual reports for the 2016/17 academic year 
and an advice note setting out further information 
for providers to help them in implementing their 
responsibilities under the Prevent duty.

HEFCW
HEFCW has produced a similar monitoring framework for 
higher education providers in Wales dated 4 November 
2016. Under this framework, the first annual report had 
to be submitted to HEFCW by 31 December 2016 for all 
HEFCW regulated providers and by 16 January 2017 for 
alternative providers with specific course designation. 
Following receipt, under its framework, HEFCW reviews the 
submitted material to check whether it provides satisfactory 
evidence that the HE institution both had established 
appropriate arrangements to implement the Prevent duty 
and that it was doing so. A further annual report must be 
submitted to HEFCW by all providers by 31 December 2017 
and from April 2018 onwards HEFCW intends to carry out a 
rolling programme of institutional visits 

Failure to Comply with the Prevent duty
As mentioned the monitoring authority (in England) is 
currently HEFCE and the monitoring framework states 
that where HEFCE concludes that the provider is not 
demonstrating due regard to the need to prevent people 
being drawn into terrorism the provider will be expected 
to agree with HEFCE an action plan and appropriate 
timescales for improvement to policies and procedures. 
Where there are serious incidents, HEFCE also expects the 
provider to identify any further actions to be taken and will 
monitor progress. 

If HEFCE is not satisfied with the level of progress it will 
escalate the issues to the Accountable Officer or governing 
body of the institution in question. If it then concludes 
that the institution’s response has been inadequate in any 
area of the monitoring framework, and it does not agree 
to take further action, HEFCE will consider whether this 

As part of the declaration governing bodies should seek 
assurance that the provider has reviewed its Prevent risk 
assessment for the year ahead and updated its action 
plan addressing any issues identified. The refreshed risk 
assessment and action plan should be included with the 
annual report where there have been significant changes 
since the previous submission

In addition, higher education institutions need to report to 
HEFCE, as soon as possible, if there have been any serious 
Prevent-related incidents. It is up to institutions to decide 
what constitutes a serious Prevent-related incident but 
HEFCE expect that this would include any incidents which 
have led to Prevent policies being fundamentally reviewed 
or revised, have caused reputational harm (such as media 
coverage) or actual harm (such as physical injury) to staff 
or students. HEFCE do not expect these referrals to cover 
straightforward Channel referrals or informal contact with 
the Police or local Prevent partners. The point is made, 
however, that reporting an incident to HEFCE is not a 
substitute for reporting it to the police or other authority 
– for example, if criminality is suspected. 

In January 2017 HEFCE produced a report of its findings 
from monitoring the first year of the implementation 
of the Prevent Duty in the HE sector in England. From 
its review of detailed evidence submitted by all 321 
providers, HEFCE concluded that 84% had processes in 
place which met the requirements of the guidance, 15% 
needed to improve in some key areas (although they did 
demonstrate active engagement with the requirements 
of the guidance) whilst 1% (2 providers) did not satisfy the 
requirements of the guidance and did not demonstrate 
sufficient engagement with the duty.

In August 2017 HEFCE published its findings from the first 
set of annual reports submitted by providers covering 
the academic year 2015/16. 313 providers submitted 
annual reports – down from the 321 who had submitted 
evidence for HEFCE’s January 2017 report, as 8 providers 
were no longer subject to the Prevent duty for a variety 
of reasons, including cessation of specific course 
designation or merger.

From the initial assessment of the annual reports, HEFCE 
concluded that 292 institutions had demonstrated due 
regard, with further evidence needed from the remaining 
21. Of these 21, HEFCE determined that 13 required 
a formal “Prevent review” meeting. By the time of 
publication of the report, however, 6 of the 21 providers 
had submitted additional evidence and had, as a result, 
been assessed as demonstrating due regard. Therefore, 
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indicates that the institution is not demonstrating due 
regard to the Prevent duty. In such circumstances HEFCE 
says it will refer the case to the Department for Education 
to consider whether further formal action is needed and 
HEFCE may also publish details of institutions which fall 
into this category. The DfE may in turn make a referral to 
the Home Office Prevent Oversight Board and, where all 
other options are exhausted, the Home Secretary has the 
power to issue directions. 

In relation to HEFCW, there is a similar provision whereby 
if HEFCW is not satisfied about any element of the 
institution’s arrangements it will require the submission 
of revised or additional information within an agreed 
timeframe (unlikely to be longer than a month). If, after 
resubmission, HEFCW is still not satisfied, it will assess 
whether the issues in question are sufficiently serious 
to suggest that the institution is not complying with its 
Prevent Duty obligations. In that case it will advise the 
Home Office (keeping the Welsh Government informed) 
who may in turn refer the matter to the Prevent Oversight 
Board to advise the Home Secretary as to whether further 
action is necessary.

If the Secretary of State is satisfied that an institution  
has failed to comply with the Prevent Duty then he/
she can enforce performance of that by way of Section 
30 of the Act. This is done by way of application for a 
mandatory order. 

For more information please contact:
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David O’Hara
Principal Associate

T: +44 161 831 8541
davido’hara@eversheds-sutherland.com

Nicola Bennison
Partner

T: +44 115 931 7602
nicolabennison@eversheds-sutherland.com

Diane Gilhooley 
Partner, Head of Eversheds Sutherland’s UK 
and International Education Practice

T: +44 161 831 8151
dianegilhooley@eversheds-sutherland.com
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Eversheds Sutherland 
support and offices

E
versheds Sutherland has unrivalled experience in the education sector 
for the provision of legal advice both within the UK and internationally. 
Details of our offices are set out below but if you do have any questions 
arising from this issue of InStep, or you would like to talk to us to explore 
how we can help you with your requirements, please do contact me.

Diane Gilhooley
Partner, Head of Eversheds Sutherland’s UK 
and International Education Practice

T: +44 161 831 8151
dianegilhooley@eversheds-sutherland.com
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